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Patently
Provoking
a Debate

Law: Two friends seek
rights to a theoretical
human-mouse, thought
up fo force limits on
patenting human life.

By AARON ZITNER
TIMES STAFF WRITER

WASHINGTON—Nearly 10
years ago, a friend called Stuart
Newman with an intriguing chal-
lenge: Could he think up a new
form of life that would be scientifi-
cally useful and possible to pat-
ent—yet so disturbing that the
public would recoil?

And so Newman, a New York
medical school professor, proposed
a “humouse,” a part-human, part-
mouse creature that could be made
with existing lab techniques and
would help companies test for the
toxic effects of new drugs. He even
typed up a fake press release claim-
ing a trademark for the “humouse”
name.

Newman's proposal was far more
than a whimsical exercise. Today,
the U.S. Patent and Trademark Of-
fice is in the final stages of decid-
ing whether he can patent his idea.
Win or lose, the result could be ex-
actly what the humouse was de-
signed to accomplish: * prodding
Congress and the courts to place
new limits on manipulating and
patenting human life. :

For the patent office, the hu-
mouse raises some awkward issues.
For 22 years, the office has granted
patents on a wide array of liviig:"
organisms and elements of life. Hu-
man genes have been patented. So
have human cells. Patents have
gone to animals‘made with bits of
human ' DNA so scientists can
study cancer and other diseases.

But the patent office has drawn
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a line at claims on human embryos
and human beings themselves, say-
ing that Congress, which writes the
patent laws, excluded them from
the range of things that can be pat-
ented. Although Congress has
never spoken directly on the sub-
ject, the patent office says it infers
the ban on these patents from such
doctrines as the 13th Amendment
ban of slavery.

Some patent experts doubt-that
this stance is legally sound. Now
the humouse is forcing the patent

" office to defend its position. And in
five years of sparring over New-
man’s application, the office ap-
pears to concede that it has little or
no legal authority to stop what
would clearly be a controversial de-
velopment: the patenting of human
embryos.

The case will probably wind up
in the courts, which could decide
whether patent rights to human
life—and to new methods of mak-
ing human life—can be owned and
controlled by private hands.

Novel Plan for Raising
Moral Objections

Newman has never made a hu-
mouse and says he probably never
would. In fact, he and his patent
partner, technology critic Jeremy
Rifkin, have deep moral objections

.

to manipulating human life and op-
pose patenting any living organ-
isms.

They believe that federal law

does not sufficiently limit scientific

work with -human embryos and hu-
man life, and their humouse is in-
tended to change just that.

- Patent law does not require
them to make a humouse, but they
must show it can be done. Newman
says he could take an embryo from
one species, either man or mouse,
and inject it with embryonic cells
from the other species.

The result would be an animal
with cells from both species scat-
tered throughout and working co-
operatively. A similar technique
was used in the early 1980s to
make a sheep-goat hybrid, dubbed
a “geep,” though no one is known
to have tried a similar cross-species
mix with humans.

“There really is no boundary on
what you can do with human life.
There’s no natural stopping point,”
Newman said. “That troubles me. I
think it will ultimately lead to
genetically engineered human be-
ings made for sale.”

Making the humouse would be
legal under federal law, as long as
no taxpayer money was used and
certain administrative rules were
followed.

By asking for a patent on the
very thing they find unethical,
Newman and Rifkin believe they
will provoke tighter limits on what
can be made and patented. If the
patent office awards them a patent
on something widely - considered
monstrous, Congress could be pres-
sured to draw new laws on patent-
ing life. And if the office rejects
their patent, Newman and Rifkin
would gain standing to appeal in
the federal courts.

They are happy to go to court. A
judge’s denial of a humouse patent
would probably bar patents on all
human-animal hybrids and pos-
sibly on human embryos.

And even if they win a patent in
court, they expect a public outcry
that also could force Congress to
act.

So far, patent examiners have
denied the humouse patent on

grounds that it “embraces a human

being” and human beings cannot
be patented. But how, Newman
and Rifkin ask, does the patent of-
fice know that a human-animal
combination is human?

“This is the first test of what
constitutes a human being in the
age of biotechnology,” Rifkin said.
“When we can engineer life, an-
swering these questions becomes
an angst-laden struggle.”

Experts See Important
Implications

Patent experts say the humouse
case could be important for three
reasons.

First, no court has ruled on
whether human embryos cdn be
patented, or whether a mix of hu-
man and animal material remains,
in a legal sense, human. This lack
of legal clarity is becoming more
important as scientists push to
understand embryos and the medi-
cally promising stem cells that
grow inside them.

A Massachusetts company, Ad-
vanced Cell Technology Inc., is try-
ing to produce and patent human
stem cells made by merging hu-
man DNA with cow eggs, creating
a human-cow embryo. A Chinese
scientist is working with human-
rabbit- combinations. Cow and rab-
bit eggs are far cheaper than hu-
man eggs, and producing stem
cells with them could prove more
inexpensive and efficient.

Second, the patent office has al-
lowed thousands of claims on
genes, cells and animals over the
last two decades. By raising the

. question of what can be patented,

Newman and Rifkin hope to under-
mine some of those patents.

Finally, the patent dispute is
part of a political struggle to define
the legal and moral status of the
human embryo. President Bush
has barred federal funding for ex-
periments that destroy embryos for
their stem cells, and he has de-
-voted two speeches to arguing that
embryo destruction is unethical in
research. Within weeks, the Senate
is expected to vote on whether it
should be legal to create human
embryos through cloning.

Still, cloning and stem cell re-
search are legal today. Congress






