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What IsPatentlyOffensive?
Policyon 'Imnwral'InventfonsTroUblesLegal, MedicalProfessionals
By RICiWEISS

Washington Post Sta.IJTflritcr

Attention, all inventors consid-
ering making a monster: Forget
about getting a patent -on your
creati()n.

That's the word from Bruce A.
Lehman,£ommissioner of the U.S.
Patent and Trademark Office.leh-
man last month announced he will
deny pa~nts on "monsters" and
other "immoral" inventions-a
seeminglyinnocuous decisionthat
has nonetheless alanned some le-
gal scholars, patent attorneys and
medicalresearchers.

Who willbe the arbiter of moral-
itYand monstrosity for the patent
office? Would a new, improved
"Saturday night special"or nuclear
bombtrigger be a moralinvention?
Are laboratorYrats that have been
geneticallyenisineeredto havehor-
ribly defonning human diseases
'"monsters"? .

These examples exist already
and hav~been granted patents.
How unpalatable would a thing
have to be before it were deemed
unpatentable?

"Once you start making those
subjectivejudgments, there's a real

- danger that they're going to be
made in an arbitrary, capricious
and inconsistent manner," said
Patrick J. Coyne, the Washington!
patent attorney whose recent and.'
controversial patent application
prompted Lehman's comments.

Coyne helped New York Medi.
cal College biologist Stuart A.
Newman apply for a patent on a-
method for making research crea.
tures that would be about half
human and half animal. Such hy-
brids, not yet made, couJd serve
many useful purposes in medical
and biological research.

But Newman and Washing1on-
based biotech gadfly Jeremy Rifkin,
who together submitted the cJaiIn,
have no intention of actually canying
out their modest proposal. Rather,
they want to draw critical attention
to current U.S. policy on patenting
life, which allows private ownership
of human genes, cells, tissues, labora-
tory-grown animals and novel mix-
tures thereof.

What better way to drive home

their concerns~ they reckoned,
than by applying for a patent on a
creature that takes current patent-
ing practices to an extreme?

'Whennews of the application
broke last month, Lehman sought
to assure the public that animal-hu-
man hybrids wouJdnot be patent-
able. In a "media advisory," he
asserted that U.S. patent law al-
lows him to deny patents for inven-
tions that do not meet certain
unspecified "public policy and mo-
rality"criteria. ~

But those comments raised con-
cerns in researchers, worried that
some of their gene-altered research
animals might be deemed morally
questionable, and in attorneys. who

-"Ho\vmany genes,

how many cells,
how much

biologicalmaterial

must go into
another animal to

make it a monster?"
, Jeremy Ritkin,

co-applicantforpatenton theoretical
half-human,half-animalresearchcreature

couJd not find a legal basis for
Lehman's position.

- "This is an exaggerated inter-
pretation of his powers," said pa-
tent specialist John Barton ofStan:
ford University School of Law.
"The real status of the law is, if the
patentee, the applicant, can makea
daim that there is a -reasOnable
way this technology can be used,
then a patent cannot be denied on
the basis of the fact that there
might also be unethical ways the
invention can be used." -

Lehman said in an interview
that his authority to use moral
criteriain decidingpatentcasesis

-basedon an 1817case that men-
-tions morality and subsequent le-
gal references to that case.

But critics countered that even
that casedid not ultimatelyturn on
moral grounds. A 1998patent law
review by Santa Clara University
law professor Donald S. Chisum
concludes that the 1817 case
shouJdbe interpreted verynarrow-
ly to mean that "a patent will be-
withheld only if the inventioncan-
not be used for any honest and
moral purpose,"

Askedwhether moralityhad ev-
er been a factor in the denial of a
patent, Lehman said be is legally
precluded from speaking about
pending or rejected cases.He said
he discussed the Newmanapplica-
tion because it had receivedwide-
spread media attention. Although
there is no fonnal system in the
Patent and Trademark Office for
judging the morality of an applica-
tion, Lehman expressed confi-
dence in his ability to' make the
distinction between, say, a legiti.
mate medical research animal and
a monster.

"i'm quite certain that when we
see one of these, well knowit," he
said, adding that it doesn't make
sense to "get all wrapped up in a
debate about this and try to define
circumstancesthat have-not yet
come into existence."

Newmanand others argue,how-
ever, that such circumstances al.

- ready exist. The Patent and Trade-
mark Officehas for years granted
pat~ts on research animals engi-
neered to contain some human
genes, cells and tissues in order to
learn about human diseases.

"How many genes, bow many
- cells, how much biological material

must go into another animal to make
it a monster?" Rifkin ~ -~What
are the criteria Mr.1ehman will use

- to determinewhat is morallyaccept-
able or \llliIcceptablein his eyes?"

As another example, Rifkin and
Nev.-manpoint to ongoing work by
Johns Hopkins University researcher
John Gearhart involving cells taken
from aborted human embryos. Gear-
hart has applied for patents 0., the
cells, which he hopes will further
research on embryo development
and may even be induced to grow
into body parts-the same purposes
Newman has pr~ fOr his ani-
mal-human hybrids. But his patent
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Patent Commissioner Bruce A.Lehman sought to assure that animal-human hybrids would not be patentable.

appHcations, still pending, did not
trigger a public reprimand from Leh-
man.

Gearhart could not be reached for
conunent. But Kevin Kaster. chief
patent colUlSel for Geron Corp. of
Menlo Park, Calif., which holds the
license to commerciaHze Gearhart's
cells, said Newman's proposal
"should be distinguished clearly and
prominently from the gOodand mor.
al work of researchers like John
Gearhart." . .

When asked on what basis he

made that distinction, however, Kas-
ter said it was a matter of "degree."
He 3clmowledged that some people
might be offended by Gearhart's
experiments with human embryo
cells.

Kaster said Congress ultimately
may have to decide how mtJChof life
is patentable-a topic that I~tors
tackled in the 1980s and then

dropped in frustration. Rifkin and
NeY.'IIIaI1favor a renewed effort and
are petitioning Congress to hold
hearingson the issue.Theyalsohope

Polly, far left, the world's
first cloned sheep
containing human genes;
withsurrogatemotherin.

July in Edinburgh,
Scotland. Gene-altered
animals such as Polly are
at issue in a patent
application that tests
what constitutes an
objectionable hybrid.

t

to bring the issue before the Supreme.
Court. .
. Until then, Lelunan said, he will
remain on the lookout for monsters:

and deaJwiththemswiftly. ..

"If the Supreme Court says djf.
fererrt. then that's fine," Lelunan said.
"But it's my position that we would
not.patent tile kind of combination of
anima] and hmnan life fomlS de:

~'bed in some of this publicity.';
On tha! point, at least, he bas th~

support of critics Newman and Rif:
kin.


